STATE OF NEW YORK SUPREME COURT
APPELLATE DIVISION - THIRD DEPARTMENT

THE PEOPLE OF THE STATE OF NEW YORK
NOTICE OF APPLICATION

FOR A CERTIFICATE

~against- GRANTING LEAVE TO
APPEAL TO THE APPELLATE
DIVISION

JOHN F. CARROLL,
Docket No. 15827

Defendant-Appellant.

SIR:

PLEASE TAKE NOTICE, that the above named defendant-appellant will make an
application to a Justice of the Supreme Court, Appellate Division, Third Department on the 4th
day of April, 2005 for a certificate pursuant to Section 460.15 of the Criminal Procedure Law
granting permission to appeal and certifying that the above entitled matter involves questions of
law and fact which ought to be reviewed by the Appellate Division, Third Department, allowing
an appeal from the Order of the Rensselaer County Court entered on the 10" day of February,
20035, denying a motion by the defendant, made pursuant to Section 440.10 and 440.20 of the
Criminal Procedure Law, to vacate judgment and to set aside the sentence, respectively and from
each and every part of said Order.

DATED: March 11, 2005

: :Eé, - ?Q. z
E. STEWART .H;ﬂzﬁ
Attorney for Defi t-Appellant

Office & P.O. Address
2R Second Street
Troy, NY 12181




TO:

HON. PATRICIA A. DeANGELIS

Rensselaer County District Attorney

Attn: Jill Swingruber, Assistant District Attorney
Rensselaer County Courthouse

Troy, NY 12180

HON. MICHAEL J. NOVACK

Clerk, Appellate Division, Third Department
Capitol Station

P.O. Box 7288

Albany, NY 12224




STATE OF NEW YORK SUPREME COURT
APPELLATE DIVISION - THIRD DEPARTMENT

THE PEOPLE OF THE STATE OF NEW YORK
AFFIRMATION

-against-
Docket No. 15827

JOHN F. CARROLL,

Defendant-Appellant.

STATE OF NEW YORK )
COUNTY OF RENSSELAER)

E. STEWART JONES, JR., ESQ., under penalties of perjury, affirms as follows:

1. I am an attorney at law duly licensed to practice my profession in the State of New
York and I am the recently retained attorney for the above named defendant-appellant, JOHN F.
CARROLL.

I have familiarized myself with the facts and circumstances surrounding the trial and
conviction of MR. CARROLL, his appeal and the application to the County Court for a reversal
of his conviction, the denial of that application by the County Court being the subject of this
application.

2. This Affirmation is being made upon information and belief except as to those matters
wherein it states that your deponent has actual knowledge thereof.

3. This application is rooted in the evidence that MR. CARROLL’s trial was irreparably
contaminated by fundamental error in the form of incurable and reckless prosecutorial J
misconduct that denied to MR. CARROLL a fair trial, compromised the integrity of the process
and of the decision, violated basic constitutional rights and produced a monumental miscarriage

of justice.




This application seeks, in the interests of justice and as a matter of fundamental fairness
and consistent application of the law governing the conduct of prosecutors at trial, an opportunity
to have this Court review the decision of the Court below, consider the conduct of the prosecutor,
conduct which this Court in several recent decisions has found to require a reversal of a
conviction and a new trial and to, ultimately, authorize for MR. CARROLL a new and fair trial
unburdened by an over zealous prosecutor’s excesses.

4. It is imperative that MR. CARROLL have the same opportunity as others for full
consideration by this Court of issues of misconduct that threaten the very purpose, reliability and
validity of the trial process and determinations by a jury through that process. Consistency in the
application of standards critical to the fairness of a trial and governing a prosecutor’s conduct in
that trial is essential to both the perception and reality of justice. That consistency can only be
achieved by uniform application of the standards of conduct established by this Court to the issue
of calculated prosecutorial misconduct raised by MR. CARROLL.

5. 1 make this Affirmation in support of defendant-appellant’s application pursuant to
Criminal Procedure Law Section 450.15, 460.10, 460.15 and Section 800.3 of this Court’s rules
for a Certificate granting permission to appeal to this Court from an Order of the Rensselaer
County Court (McGrath, Patrick J., J.) dated February 10, 2003, denying defendant’s motion to
vacate judgment pursuant to CPL Section 440.10 and lus motion to set aside the sentence
pursuant to CPL Section 440.20.

The Decision and Order of Judge McGrath was served on the defendant on February 14,

2005.







